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Introduction

Each year we review the Top Ten most common wage and hour
violations in New Hampshire. The stakes for noncompliance with these
wage laws are higher than ever before, so employers need to pay
attention to these if they want to avoid being on these DOL “naughty”
lists.

2011 Top Ten List of Wage and Hour
Violations in New Hampshire

It was another busy year for NH DOL

In FY 2009 the Department of Labor Wage and Hour Division
collected $5,301,620 ($3,479,973 in wage claims, $368,892 in wage
complaints/audits and $1,452,755 in wage adjustments). Those numbers
decreased in FY °10 to $2,569,662 ($1,054,375 in wage -claims,
$319,316.78 in wage complaints/audits and $1,195,970 in wage
adjustments). Those numbers decreased again in FY °11 to $1,731,359
($982,018 in wage claims, $225,465.24 in wage complaints/audits and
$523,876 in wage adjustments). This is a positive trend. That is, unless
you are one of those employers who is on DOL’s Naughty List. The
time spent on compliance, as you will see, is time well spent.

The following are the Top Ten Worst (most common) wage and
hour violations in New Hampshire:

10.Failure to have a written safety plan, joint loss management
committee and safety summary form filed biennially, as required.
*RSA 281-A:64 and LLab 602.01, 602.02, 603.02, and 603.03
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electronically. Covered employers should check to be sure their
plans and reports are up to date.

9. Failure to secure and maintain workers compensation coverage
and misclassifying employees as independent contractors.
*RSA 275:42, I & IV, and RSA 281-A:5

Recommendation: To avoid costly fines and wage adjustments
and uninsured workplace injury claims, employers should be
certain to properly classify employees. For wages, benefits and
workers’ compensation purposes, employers should follow the
statute’s 12 point test to confirm whether the individual is an
employee or an independent contractor.

8. Improper deductions from wages. Not following list of approved
deductions.
*RSA 275:48 and LLab 803.02(b),(e),(f)

Recommendation: The list of approved deductions increased with
the August 2011 amendment to the law but this is still an exclusive
list with specific requirements. Even if the employee authorizes
deductions from his/her wages, the deductions may only be for the
purposes approved in the statute and following the requirements
outlined in the statute and administrative rules.

7. Failure to pay minimum wage due for all hours worked.
*RSA 279:21

Recommendation: Make certain that all employees are paid at
least the correct (current) minimum wage for all hours worked
and any exceptions provided for in the law are carefully reviewed
and checked.

6. Failure to secure the proper youth employment paperwork or not
abiding by work hours limitations or hazardous environment
prohibitions for workers under age 18.

*RSA 276-A: 4 & 5 and Lab 1000
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Recommendation: Employers should not permit youth workers
(ages 15 to 18) to start work before securing the required
permits/certificates. Once these certificates are on file, youth
workers should be restricted in the number of hours, days or
work and types of work established under state (and federal) law.

5. Failure to pay 2 hours minimum pay at the employee’s regular
rate of pay on a given day when he/she reports to work at the
request of the employer.

*RSA 275:43-a and LLab 803.03(h),(i),()

Recommendation: This applies to hourly employees. Employers
should notify hourly employees when they are not needed at work
on a particular day. If the notice is unsuccessful and the employee
reports to work, the employer must pay the employee two hours
pay for reporting to work or put the employee to work. One
exception is when the employee’s job or task requires less than
two hours of work that day. The employee, in those cases, only
needs to be paid for the time worked but this arrangement needs
to be in writing in advance.

4. Failure to pay all wages due for hours worked, fringe benefits and
breaks less than 20 minutes in duration.
*RSA 275:43; RSA 275:42; ILab 803.01; Lab 803.03-04

Recommendation: Watch the clock and know what is due (for all
hours worked) to your employees. Pay all wages due, when they
are due and watch out for fringe benefits. These may be deemed
as wages too. Be certain your employees get what they were
promised and you provide employees with written notices of
updates/changes to fringe benefit plans. Finally, remember that
hourly and non-exempt employees must be paid for work breaks
less than 20 minutes in duration.

3. Employing illegal aliens (and others whe don’t have proper
documentation on file).
*RSA 275-A: 4-a
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2. Failure to provide written notice to employees of their wage rate,
pay period, pay day and a general description of fringe benefits
when they are hired and in advance of any changes thereto.

*RSA 275:49 and LLab 803.03

AND THIS YEAR’S BIG WINNER....
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...TThe Number One Worst Wage and Hour
(NH) Violation From 2011...

1. Failure to keep accurate records of all hours worked. (Not
recording meal breaks taken).
*RSA 279:27 and LLab 803.03

That’s it. That’s the list. How did you do? Remember:
You better not shout, you better not cry, you better not
pout, I’m telling you why, cause the DOL is comin’ to
Town....

[Our thanks again this year to Cindy Flynn and Tina
Farmer from NH Department of Labor as they provided
useful information from the Department]
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Happy Holidays!

Jim Reidy

and the Labor and Employment Group at
Sheehan Phinney Bass + Green PA

[Jim Reidy is an employment lawyer with Sheehan Phinney Bass + Green, Professional
Association in Manchester, New Hampshire (603-627-8217) jreidy@sheehan.com]

This outline is intended as a general summary only
and is not a substitute for specific legal advice.

Copyright, Sheehan Phinney Bass + Green, 2011
-7-



